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mquiry arising on this petition did not present itself for defim-
tive disposition, and we do not feel justified under the circum-
stances 1n declining to afford the opportunity for its full
discussion, as now specifically pressed upon our attention.
While, therefore, this branch of our jurisdiction should be
exercised sparingly and with great caution, we are of opmion
that the grounds of this application are sufficient to call for

our mterposition.
Let the writ of certiorary wssue as prayed.

MARSHALL » HOLMES.

ERROR TO THE COURT OF APPEALS FOR THE SECOND CIRCUIT OF THE
STATE OF LOUISIANA.

No. 28. Argued April 6, 7, 1891. — Decided November 9, 1891.

Numerous judgments at law were rendered in the state court 1n favor of
the same party, against the same defendant, in each case, the judgment
was for less than five hundred dollars, but the aggregate of all the judg-
ments was over three thousand dollars. After the close of the term, the
defendant against whom the judgments were rendered, filed a petition 1n
the same court for the annulment of the judgments upon the ground
that, without negligence, laches or other failt upon the part of the peti-
tioner, they had heen fraudulently obtained. Subsequently the petitioner
filed a proper petition and bond for the removal of the case mnto the Cir-
cuit Court of the United States. The application was refused and the
state court proceeded to final judgment. Held,

(1) Upon the filing of a proper petition and bond for the removal of a
cause pending m a state court, such cause, if removable under the
act of Congress, 15, 1n law, removed so as to he docketed 1o the
Circuit Court of the United States, notwithstanding the state
court may refuse to recognize the right of removal,

(2) As all the judgments 1n law were held 1n the same right and aganst
the same parties, and as their validity depended upon the same
facts, the defendant therein, in order to avoid a multiplicity of
actions, and the vexation and costs arising from numerous execu-
tions and levies, was entitled to brmg one suit for a final decree
determining the matter in dispute that-was common to all the pav-
ties; and as, under the rules:of equity, such a suit could be brought
1n a court of the United (States, the aggregate amount of all the

~
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judgments sought to be annulled was the value of the matter n
dispute; consequently the cause was removable so far as the
amount involved was concerned;

(8) A Circuit Court of the United States 1n the exercise of its equiiv
powers, and where diverse citizenship gives jurisdiction over the
parties, may deprive a party of the benefit of a judgment fraudu-
lently obtained by him i a state court, if the circumstances are
such as would authorize relief by a Federal court 1f the judgment
had been rendered by it and not by a state court, as a decree to
that effect does not operate upon the state court, but upon the
party.

(4) Where a suit 1 equity 1s, 1 its general nature, one -of which a Cir-
cuit Court of the United States may nightfully take cognizance,
upoip removal, it 1s not for a state court to disregard the right of
removal upon the ground simply that the averments of the petition
or bill 1n equity are insufficient or too vague to justify a court of
equity m granting the relief asked. It 1s for the Federal court,
after the cause 1s docketed there, and upon final hearing, to deter-
mine whether, under the allegations and proof, a case 1s made
which entitles the plamntiff to the relief asked.

Barrow v. Hunton, 99 U..S. 80; Johnson v. Waters, 111 U. S. 640; and
Arrowsmith v. Gleason, 129 U. 8. 86, distinguished from Nougue v. Clapp,
101 U. 8. 551, and Grekam v. Boston, Hartford & Ere Railroad, 118
U. S..161.

Tazx court stated the case as follows:

On the 20th day of April, 1885, the plamntiff in error, Mrs.
Sarah E. Marshall, a citizen of New York, filed i the Eighth
District Court for the Parnish of Madison, Lomsiana, a petition
for injunction, representing that David Mayer, one of the
defendants 1n error, had then recently obtamned, m a suit in
that court, a judgment agamst her for the sum of $127.50,
that 1 pursuance of an agreement that judgment m one suit
should be decisive of other suits, mn the same court, between
the same parties and relating to the same subject matter,
Judgments had been entered against her, 1n his favor, in other
actions, twenty-three in number, for sums aggregating $3089.31.
Each judgment was for less than $500.

The petition alléges that all the judgments were obtamed
on false testimony and forged documents, and that equity
and good conscience required that they be annulled and
-avorded for the following reasons
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“That your petitioner, as usufructuary of the plantation
Cabm Teele, m your said parish, employed one Elijah Boyd
as an agent on the said plantation to collect the rents and
ship the cotton received , that the said Boyd died m the year
1884, and that saxd Mayer, pretending to have a contract with
said Boyd, by which your petitioner was bound to him as a
furnisher of supplies » solido with the several defendants
named 1n the suits hereinbefore mentioned, brought said suits
and made petitioner a party defendant thereto, that petitioner
answered 1n the several suits that said Boyd, if he made any
such contract as alleged, had no power, right or authority to
do so, that a trial was had of the suit No. 607, and the said
Mayer ntroduced evidence of the existence of a letter from
your petitioner to the said Boyd authorizing him, the said
Boyd, to make a contract by which her lien as lessor on the
crops produced by the several defendants and other tenants
on said plantation should be waived m favor of the said
Mayer or of others as furmishers of supplies to said tenants,
that upon such evidence so offered, and of the existence of
which petitioner could not possibly be aware and of which she
had no knowledge until subsequent to the trial, judgment was
rendered against her n said suit and in the several other suits
mentioned. Your petitioner shows that the said Boyd, who
was an agent, with only a general power of admstration,
had no authority to bind her or to waive her lien as lessor 1
order to procure supplies for the several defendants and other
tenants, and that the pretended letter authorizing him to
make such contract, if 1t ever had an existence, which peti-
tioner dentes, Wus a false and forged document, not written
and not signed by her, that your petitioner has never author-
1zed the.said Boyd or any other person whatsoever to waive
her lien as lessor i favor of the said Mayer or any other
furnisher of sapplies -and- has-never writteT the-pretended
letter or any other letter to the said Boyd or to any other
person whatsoever containing such authority, that, to the
contrary, as soon as she“was informed after the death of said
Boyd that he had made such pretended contract and other
contracts by which it was sought to bind her, she instructed
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her agents and attorneys to take immediate steps to disavow
the authority of said Boyd to make such contracts, that the
testimony of said Mayer as to the existence of said pretended
letter 1s false and 1 pursuance of a conspiracy to defraud
petitioner, or that said pretended letter, if 1t ever had an
existence, 18 a false and forged document, that this testimony
and much more testimony necessary to establish the falsity of
said evidence upon which said judgments were obtained and
the forgery of said pretended letter to said Boyd was unknown
to petitioner at the time of the trial and could not have been
known to or anticipated by her, and has been discovered by
her since the rendition of said judgments in saxd suit and smce
the lapse of the legal delays within which a motion could be
made for a new trial, and that there has been no laches on
her part 1n failing to show the falsity of such evidence and
the forgery of such pretended letter on the trial of the cause.”

Such was the case made 1 the petition. The relief asked
was an mnjunction aganst Mayer and the defendant 1n error,
Holmes, sheriff of the parish, restramning them from executing
the above judgments or any of them, that Mayer be cited to
answer the petitioner’s demand, that the judgments be an-
nulled and avoided as obtained upon false testimony and forged
documents , and that the petitioner have general and equitable
relief.

A writ of 1njunction was 1ssued as prayed for, and upon
a supplemental petition, showing Mayer to be a non-resident
of Lowsiana, a curator ad hoc was appointed to represent him.

Mayer appeared and filed exceptions and pleas of estoppel
and res adjudicata.

Subsequently, June 5, 1885, Mrs. Marshall filed a petition,
accompanied by a proper bond, for the removal of her suit
mto the Circuit Court of the United States, upon the grounds
that she was a citizen of New York, and the defendants re-
spectively were citizens of Mississippr and Lowsiana, that the
controversy was wholly between citizens of different States,
and that it conld be fully tried and determined between them.
The court made an order refusing the application for removal.
The pleas were referred to the merits, and ordered ta stand as
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an answer. Mayer answered, reiterating the allegations of
the pleas previously filed by him, excepting to the petition as
not disclosing any cause of action, denying each averment of
the petition not admitted in the pleas, and praymng that the
plamtiff’s demand be rejected.

Upon the trial of the case judgment was rendered, dissolving
the injunction, and authorizing Mayer to execute the judg-
ments enjoined. Judgment was also rendered mm his favor,
on the injunction bond, for ten per cent on the amounts
enjoined (special damages as attorney’s fees) and for twenty
per cent on such amounts as general damages. An appeal by
the plantiff to the Supreme Court of Lowsiana was dismissed
for want of jurisdiction 1n that court to review the judgment.
It was held that the appeal should have gone to the proper
State Court of Appeals. 39 La. Ann. 813. Thereupon, an
appeal was prosecuted to the Court of Appeals for the Second
Circuit of the State of Louisiana, where the original judgment,
after bemng amended by reducing the general damages to ten
per cent, was affirmed. From that judgment Mrs. Marshall
prosecuted the present writ of error.

Mr A. Q Keasbey for plamtiff m error. Mr Wheeler H.
Peckham filed a brief for same.

Mr Charles H. Boatner for defendants in error.

First. The amount nvolved was not sufficient to justify
the removal of the cause, and the Circuit Court properly de-
nied it.

Complanant has, according to the allegations of her bill,
twenty-three causes of action, but no one of them nvolves a
value of as much-as five hundred dollars.

The causes of action: which she sets forth are not contra-
dictory, and, therefore, under the laws of Lowsiana, may be
emulated or jowned 1n the same suit, but for jurisdictional pur-
poses each distinet cause of action must stand for itself. Thus,
while one may 1n the same suit assert the ownership or &
horse and also claim that defendant owesa sum of money
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the value of the horse cannot be added to the sum of money
to make either ofiginal or appellate jurisdiction.

The supreme court of Lomsiana very tersely says ¢ Com-
mon sense and logic alike point to the rule that a cause not
appealable 1n amount to this court for the review of the judg-
ment rendered theremn cannot be made appealable here to
review the judgment rendered in action of nullity i the same
cause.” Marshall v. Holmes, 39 La. Ann. 313, 315. The same
principle applies in questions of removal.

Second. The removal should not have been allowed, be-
cause the complainant practically seeks to have the Federal
court review the judgment of the state court in causes which
were exclusively within the jursdiction of the state court and
which that court has finally decided.

In Barrow v Hunton, 99 U. S. 80, 85, the court says.
“The character of the cases themselves 1s always open to
exammation for the purpose of determiming whether, ratione
materie, the courts of the United States are incompetent to
take jurisdiction thereof.”

An examination of the case under consideration shows that
Dawnid Mayer mnstituted twenty-three suits against as many
tenants on complamant’s plantation. She was made a party
defendant 1n each case and judgment prayed agamnst her for
the amount due by her codefendant. One of these cases was
selected as a test case and tried, the plamtiff mtroducing all
the evidence on which he relied to prove that Mrs. Marshall
had suthorized her agent to make contracts with persons fur-
nishing her tenants necessary supplies, by which she waived
1n their favor her superior lien as lessor.

The state court has, therefore, in each of“these cases, con-
sidered Mrs. Marshall’s demial of authority and decided against
her. She now seeks, by cumulating twenty-three distinct
demands 1 one suit, to have this court review the judgments
which Iitve been rendered agamst her. This cannot be done.
Nougue v Clapp, 101 U. 8. 551, Grakam v Boston, Hariford
& Frie Railroad, 118 U. S. 161.

Mr. Justice Harcax, after stating the case, delivered the
opmion of the court.
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After the filing of the petition for removal, accompaned
by a sufficient bond, and alleging that the controversy was
wholly between citizens of different States, the state court
was without authority to proceed further if the suit, mn its
nature, 1s one of which the Circuit Court of the United States
could nightfully take jurisdiction. If, under the act of Con-
gress, the cause was removable, then, upon the filing of the
above petition and bond, it was 1n law removed so as to be
docketed 1n that court, notwithstanding the order of the state
court refusing to recogmize the right of removal. Steam-
slap Co. v Tugman, 106 U. 8. 118, 122, St Poul & Checago
Railway v McLean, 108 U 8. 212, 216, Stone v South Caro-
lina, 117 U. S. 430, Crehore v Ohwo & Miss. Railway, 131
T. 8. 240.

Is the right of removal affected by the fact that no one
of the judgments against the plamntiff in error exceeaed the
amount—five hundred dollars exclusive of costs— limited,
by the act of 1875, for the jurisdiction, whether original or
upon removal, of a Circuit Court of the United States,
suits between citizens of different States? We think not.
The judgments aggregate more than three thousand dollars.
They are all held by Mayer, and are all agamnst Mrs. Mar-
shall. Their validity depends upon the same facts. If she s
entitled to relief against ode of the judgments, she 1s entitled.
to relief against all of them. The cases in which ‘they were
rendered were, 1n effect, tried as one case, so far as she and
Mayer were conterned, for the parties stipulated that the
result m each ©ne not tried should depend upon the result in
the one trfied. As all the cases not tried went to judgment
n accordgnce with the result in the one tried, as the property
of Mrs. Marshall was liable to be taken 1 execufion on all
the judgments; as the judgments were held m the same
right, and as their validity depended upon the same facts,
she was entitled, i1n order to avoid a multiplicity of actions,
and to protect herself aganst the vexation and cost that
would come from numerous execufions and levies, to bring
one suit for a decree finally determining the matter 1n dispute
m all the cases. And as, under the rules of -equity obtamning
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mn the courts of the United States, such a suit could be
brought, the aggregate amount of all the judgments against
which she sought protection, upon grounds common to all the
actions, 1s to be deemed, under the act of Congress, the value
of the matter here 1n dispute.

According to the averments of the origmal petition for in-
junction filed 1 the state court — which averments must be
taken to be true 1 determining the removability of the suit
— the judgments in question would not have been rendered
against Mrs. Marshall but for the use m evidence of the letter
alleged to be forged. The case evidently intended to be pre-
sented by the petition 1s one where, without negligence,
laches or other fault upon the part of petitioner, Mayer has
fraudulently obtained judgments which he seeks, against con-
science, to enforce by execution. While, as a general rule, a
defence cannot be set up 1n equity which has been fully and
fairly tried at law, and although, 1n miew of the large powers
now exercised by courts of law over their judgments, a court
of the United States, sitting mn equity, will not assume to
control such judgments for the purpose simply of giving a
new trial, it 1s the settled doctrine that “any fact which
clearly proves it to be agamnst conscience to execute a judg-
ment, and of which the mjured party could not have availed
himself 1n a court of law, or of which he might have availed
himmself at law, but was prevented by fraud or accident, un-
mixed with any fault or negligence m himself or his agents,
will justify an application to a court of chancery” Marwne
Ins. Co. v Hodgson, T Cranch, 332, 336, Hendrickson v
Hinckley, 17T How 443, 445, Crom v Handley, 94 U. S. 652,
653, Metcalf v Williams, 104 U. 8. 93, 96, Embry v Palmer,
107 U 8. 3,11, Anox County v Harshman, 1833 U. S. 152,
154, 2 Story’s Eq. Jur. §§ 887, 1574, Floyd v Jayne, 6
Johns, Ch. 479, 482. See also Uneted States v Throckmorton,
98 U. 8. 61, 65.

But it 15 contended that it was not competent for the Circuit
Court of the United States, by any form of decree, to deprive
Mayer of the benefit of the judgments at law, and that Mrs.
Marshall could obtain the relief asked only 1n the court
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which the judgments at law were rendered. s it true that a
Circuit Court of the United States, m the exercise of its equity
powers, and where diverse citizenship gives jurisdiction over
the parties, may not, 1n any case, deprive a party of the benefit
of a judgment fraudualently obtained by him 1n a state court,
the circumstances being such as would. authorize relief by the
Federal dourt, if the judgment had been rendered by it and
not by a state court ?

A leading case upon this subject 1s Barrow v. Hunton, 99
T. 8. 80, 82, 83, 85. That was a suit 1n one of the courts of
Lowsiana to annul a judgment rendered i a court of that
State, upon the ground that it was founded upon a default
taken, without lawful service of the petition and a citation,
and because, prior to the judgment, the party seeking to have
it set aside had been adjudged a bankrupt. The case was re-
moved to the Circuit Court of the United States, and was sub-
sequently remanded to the state court. This court held that
the jurisdiction of the Circuit Court depended upon the question
whether the action to annul the judgment was or was not in
its nature a separate suit, or only a supplementary proceeding
so connected with the original suit as to form an ncident to
it, and to be substantially a continuation of it. It said. «“If
the proceeding 1s “merely tantamount to the common-law
practice of moving to set aside a judgment for irregularity,
or to a writ of error, or to a bill of review or an appeal, it
would belong to the latter category, and the United States
courts could not properly entertan jurisdiction of the case.
Otherwise, the Circuit Courts of the United States would
become 1nvested with power to control the proceedings in the
state- courts, or would have appellate jurisdiction over them
1 all cases where the parties are citizens of different States.
Such a result would be totally inadnussible. On the other
hand, if the proceedings are tantamount to a bill i equity to
set aside a decree for fraud 1n the obtaimng thereof, then they
constitute an original and mdependent proceeding, and accord-
mg to the doctrime laid ddwn 10 Gamnes v Fuentes, 92 U..8.
10, the case might be within the cogmzance of the Federal
courts. The distinction between the two classes of cases may
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be somewhat nice, but it may be affirmed to exist. In the one
class, there would be a mere revision of errors and irregulari-
ties, or of the legality and correctness of the judgments and
decrees of the state courts, and m the other class, the 1nves-
tigation of a new case, arising upon new facts, although having
relation to the validity of an actual judgment or decree, or of
the party’s right to claim any benefit by reason thereof.”

Referring to the provisions of the Lowsiana Code of Prac-
tice authorizing an action to annul a judgment obtained
through fraud, bribery, forgery of documents, efc., the court
said that it was not disposed to allow the fact that, by the
local law, an action of nullity could only be brought mn the
court rendering the judgment, or m the court to which the
judgment was taken by appeal, to operate so far as to make it
an mvariable criterion of the want of jurisdiction m the courts
of the United States. “If,” the court said, “the state legis-
latures could, by mvesting certain courts with exclusive juris-
diction over certain subjects, deprive the Federal courts of all
jurisdiction, they might seriously interfere with the right of
the citizen to resort to those courts. The character of the cases
themselves 1s always open to examination for the purpose of
determning whether, ratzone materue, the courts of the United
States are imcompetent to take jurisdiction thereof. State
rules on the subject cannot deprive them of it.” As that
proceeding was equivalent 1n common-law practice to a motion
to set aside the judgment for irregularity, or to a writ of error
coram vobis, and as the cause of nullity related to form only,
the case was held not to be cogmizable 1n the courts of the
United States.

The rules laid down 1 Barrow v Iunion were applied 1n
Johnson v Waters, 111 U. 8. 640, 667, and Arrowsmith v
Gleason, 129 U. 8. 86, 101. In Joknson v TWaters, this court
upheld the jurisdiction of the Circuit Court of the United
States, by a decree 1 an ongmal suit, to deprive parties of the
benefit of certain fraudulent sales made under the-orders of a
Probate Court of Lowmsiana, which court, by the law of that
State, had exclusive junisdiction of the subject matter of the
proceedings out of which the sales arose. After observing
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that the Court of Chancery 1s always open to hear complants
agamnst fraud, whether committed 2z pazs or in or by means of
judicial proceedings, the court said “In such cases, the court
does not act as a court of review, nor does it mmquire 1nto any:
wrregularities or errors of proceeding 1 another court, but it
will scrutimze the conduct of the parties, and, if it finds that
they have been guilty of fraud n obtaimng a judgment or
decree, it will deprive them of the benefit of it, and of any n-
equitable advantage which they have derived under it.” In
Arrowsmith v Gleason, the grounds of the jurisdiction of the
Circuit Court of the United States to entertan an original suit
— the parties being citizens of different States—to set aside a
sale of lands fraudulently made by the guardian of an infant,
under authority derived from a Probate Court, are thus stated.
“These principles control the present case, which, although
mvolving rights arising under judicial proceedings 1n another
jurisdiction, 1s an original, independent suit for equitable relief
between the parties, such relief bemng grounded upon a new
state of facts, disclosing not only 1mposition upon a court of
Jjustice 1n procuring from it authority to sell an nfant’s lands
when there was no necessity therefor, but actual fraud m the
exercise, from time to time, of the authority so obtamned. As
the case 1s within the equity jursdiction of the Circut Court,
as defined by the Constitution and laws of the United States,
that court may, by its decree, lay hold of the parties, and
compel them to do what according to the principles of equity
they ought to do, thereby securing and establishing the rights
of which the plamtiff 1s alleged to have been deprived by
fraud and collusion.”

These anthorities would seem to place beyond question the
junisdiction of the Circuit Court to take cogmizance of the
present suit, which 1s none the less an original, mdependent
suit, because it relates to judgments obtamed mn the court of
another jurisdiction. "While it cannot require the state court-
itself to set aside or vacate the judgments 1 question, it may,
as between the parties before it, if the facts justify such re-
lief, adjudge that Mayer shall not enjoy the mequitable ad-
rantage obtained.by his judgments. A decree. to that effect
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would operafe directly upon him, and would not contravene
that provision of the statut® prohibiting a court of the United
States from granting a writ of injunction to stay proceedings
m a state court. It would simply take from him the benefit
of judgments obtamed by fraud.

It was contended at the bar that the cases of Nougue v
Clapp, 101 U. 8. 551, and Grakam v Boston, Hartford & Ere
Railroad, 118 U. 8. 161, 177, announce a different rule. We
do not understand those cases to proceed upon any ground
nconsistent with the principles announced 1 the cases above
cited. Itis true that in Nowgue v Clapp the Circuit Court
of the United States was asked to set aside a decree of a state
court, as well as a sale had under it, upon the ground that
the decree was obtained and the sale conducted pursuant to
a fraudulent conspiracy, to which the person obtaining the
decree, and who became the purchaser at the sale, was a party
Here the resemblance between that case and the one.before
us ends, for in Nougue v Clapp 1t did not appear, nor was it
alleged, that the facts constituting the fraud were not, before
the rendition of the decree, within the knowledge of the party
seeking 1ts annulment, or could not have been discovered
time to bring them in some appropriate mode to the attention
of the court while the decree was within its control. For
aught that appears, that suit was brought simply to obtamn a
rehearing 1n the Circuit Court of the United States, sitting m
equity, of 1ssues that were, or, by proper diligence, could have
‘been, fully determined m the suit at law 1o the state court.
The rellef there asked could not have been granted consist-
ently with the rule that equity will not interfere with a judg-
-ment at law, even where the party has an equitable defence,
if be could. by the exercise of diligence, have availed himself
of that defence in the action at law to which he was a party
This requirement of diligence 1s, as it ought to be, enforced
with strictness.

The case of Grakam v Boston, Horiford & Ere Railroad
does not differ in principle from Nougue v Clapp.

The case before us 1s unlike the two last cited. While the
court, upon final hearmng, would not permit Mrs. Marshall,
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being a party to the actions at law, to plead ignorance of the
evidence mtroduced at the trial, it might be that -relief could
be granted by reason of the fact, distinctly alleged, that some
of the necessary proof establishing the forgery of the letter
was discovered after the judgments at law were rendered, and
after the legal delays within which-new trials could have been
obtained, and could not have been discovered by her sooner.
It was not, however, for the state court to disregard the right
of removal upon the ground simply that the averments of the
petition were suffictent or too vague to justify a court of
equity mn granting the relief asked. The suit bemng, 1 its
general nature, one of which the Circuit Court of the United
States could rightfully take cognizance, it was for that court,
after the cause was docketed there, and upon final hearing,
to determine whether, under the allegations and proof, a case
was made which, according to the established principles of
equity, entitled Mrs. Marshall to protection agamst the judg-
ments alleged to have been frandulently obtained.

For the reasons stated, we are of opinion that this suit was
removable from the state court, and that the court below
should have reversed the judgment of the Eighth District Court
1n and for the Parsh of Madison, and remanded the cause to
the latter court with direction to set aside all orders made after
the filing of the petition and bond for the removal of the suit
1nto the Circuit Court of the United States, and to proceed no
further 1n 1t.

The gudgment ws reversed, and the cause remanded for such
proceedings as are consistent wath this opinaon.,



